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DATE OF HEARING 21 and 29 May 2018 

DATE OF ORDER 8 June 2018 

CITATION Owners Corporation No.1 of PS613436T v Lu 

Simon Builders Pty Ltd (No 2) (Building and 

Property) [2018] VCAT 880 

 

ORDERS 

1. By 15 June 2018 the fourth and eighth respondents must file proposed 

orders to give effect to the following Reasons. If they are unable to agree on 

the form of orders they must each file their proposed orders. Upon receipt 

of the proposed orders I direct the Principal Registrar to immediately 

refer them to Deputy President Aird. 

 

2. Liberty to apply. 

 

3. Costs reserved. 

 

 

 

DEPUTY PRESIDENT C. AIRD 
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REASONS 

1 In 2016 the Owners Corporations and individual lot owners commenced 

these proceedings against the first respondent builder, L.U. Simon Builders 

Pty Limited (‘LUS’) following the fire at the Lacrosse apartment building. 

The following respondents were subsequently joined as parties to the 

proceeding, upon application by LUS, both for the purpose of its defence 

under Part IVAA of the Wrongs Act 1958 and also seeking contribution 

under s23B of that Act: 

(i) Stasi Galanos and Gardner Group Pty Ltd as the second and third 

respondents – the building surveyor (‘GG’) 

(ii) Elenberg Fraser Pty Ltd as the fourth respondent – the architect 

(‘EF’) 

(iii) Tanah Mereh Vic Pty Ltd as the fifth respondent – the fire 

engineer (‘TM’) 

(iv) Gyeyoung Kim – the tenant of the apartment where the fire is 

alleged to have started as the sixth respondent. Mr Kim has not 

participated in these proceedings. 

(v) Jean-Francois Gubitta – the occupier - as the seventh respondent 

Mr Gubitta has not participated in these proceedings 

(vi) Property Development Solutions (Aust) Pty Ltd (‘PDS’) 

2 On 19 April 2018 EF filed an Application for Directions Hearing or Orders 

seeking further discovery from various parties. These Reasons are 

concerned with EF’s application for further discovery from PDS only. 

3 At the commencement of the directions hearing on 21 May 2019 Mr Forrest 

of counsel for EF handed up Proposed Orders.  

APPLICATION FOR FURTHER DISCOVERY FROM PDS 

4 PDS was the superintendent on the Lacrosse project. PDS has discovered 

168 documents which it says are relevant to the matters raised in EF’s 

Points of Defence insofar as EF alleges it is a concurrent wrongdoer for the 

purposes of its defence under Part IVAA of the Wrongs Act 1958 and its 

claim for contribution under s23B of that Act. 

5 Initially EF sought an order that PDS discover 24 categories of documents 

with extensive descriptors. When the matter returned to a further directions 

hearing on 28 May 2018 EF had reviewed and refined the categories. The 

application is opposed by PDS, notwithstanding that it concedes that there 

are 7 categories of documents which may include relevant documents 

which have not been discovered (categories 5, 6, 11, 12, 16 and 22). 

Further, category 21 relating to PDS’ fee proposal was not discovered.  
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PDS’ discovery 

6 PDS contends that it has taken all reasonable steps to satisfy its discovery 

obligations. Further, that many of the documents in the categories suggested 

by EF will either already be in EF’s possession or will have been 

discovered by one of the other respondents.  

7 PDS relies on an affidavit from its solicitor Rui Chen affirmed 23 April 

2018 in which she sets out the process by which PDS undertook discovery. 

In her affidavit Ms Chen states that a two stage process was carried out to 

review the approximately 70,000 de-duplicated electronic documents. First 

a keyword search was carried out. The keywords included ‘cladding’, 

‘aluminium’, ‘composite’, ‘panel’, ‘ACP’, ‘external wall’, ‘façade’, ‘aluco’, 

‘aluca’, ‘combust’, ‘polyethylene’, ‘WP3’, ‘MC1’, ‘tape’, ‘fold’, ‘fixing’, 

‘affix’. 

8 The keyword searches reduced the number of documents to approximately 

20,000. A team of four paralegals reviewed the 20,000 documents and 

reduced the number to approximately 1,000. A senior associate then 

reviewed the remaining approximately1,000 documents which reduced the 

number of documents to 168 which were included in PDS’ affidavit of 

documents. 

9 PDS estimates that if the discovery process was repeated within the 

proposed categories, confined to the remaining 55,000 documents (those 

excluded by the keyword search) the likely cost would be $230,000. If all 

the documents were to be reviewed the cost would be even greater. 

10 PDS has offered two alternatives to EF: first, for EF to suggest additional 

keywords to be used in a further search; alternatively, for PDS to provide 

all of its documents to EF (with appropriate undertakings) for EF to carry 

out whatever search it wishes. 

11 Whilst Mr Forrest confirmed at the directions hearing on 28 May 2018 that 

EF was pressing its application for PDS to provide further discovery in 

categories. However, in the alternative, it sought an order be made 

consistent with the proposal set out in Ms Chen’s affidavit of 23 April 

2018, with the exception of paragraph (b) which he anticipated could lead 

to further disagreement and disputation between the parties. 

12 The specific proposal as set out in Ms Chen’s affidavit of 23 April 2018 is: 

14.2 PDS is prepared to provide NRF [EF’s solicitors] with access to 

all data in the Ringtail Platform for it to search and/or manually 

review to identify documents that are within the Proposed 

Categories. Access will be made available subject to appropriate 

undertakings by EF including: 

(a) access to all data in the Ringtail Platform will be limited to EF’s 

legal representatives, NRF; 

(b) EF will provide PDS with a list of any documents that it 

believes are relevant and discoverable for PDS’ consideration. 
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PDS will review the list and note any areas of disagreement. The 

parties may apply to VCAT for a ruling on the areas of 

disagreement before the relevant documents can be used in the 

proceeding; 

(c)  EF agrees that in providing it with access to its data, PDS does 

not waive privilege over any documents that would otherwise 

attach; 

(d) EF will agree to an appropriate confidentiality regime in respect 

of any material that PDS may consider commercially sensitive. 

Should PDS be required to provide further discovery? 

13 Mr Downie, counsel for PDS, prepared written submissions in opposition to 

the application.  These were handed up at the directions hearing on 21 May 

2018. At the directions hearing on 28 May 2018, he handed up submissions 

in reply to EF’s reply submissions which were also handed up at the 

directions hearing. 

14 First, although PDS concedes that the documents in categories 5, 6, 11, 12, 

16 and 22 may be relevant, it contends this does not mean they should 

necessarily be discovered. Further, that documents which do not 

specifically relate to other aspects of the project not associated with the 

cladding, for example, documents related to the swimming pool, door 

hardware, landscaping, floor coverings, concrete slabs structural 

components, electrical components, are not relevant or would at least have 

marginal relevance and it would be disproportionate and unreasonable to 

order they be discovered. 

15 PDS contends that the Tribunal should have regard to and follow the 

practices in the Supreme Court of Victoria for electronic discovery. Further, 

that PDS can conduct discovery in any manner it chooses provides it 

undertakes a reasonable search and discovers the documents within the 

categories set out in Rule 29.01.1 of the Supreme Court Rules. However, 

Supreme Court practices only apply to the Tribunal to the extent they are 

adopted by it.1  

16 Mr Downie also referred me to a number of authorities where the Supreme 

Court has indicated that discovery should be efficient, relevant, and 

proportionate, which it is unnecessary to refer to here, as I agree. He also 

provided me with a copy of the Federal Court case management handbook 

requirements for discovery. 

17 However, the difficulty here is that protocols for electronic discovery or 

discovery by category were not agreed by the parties before discovery was 

completed. Rather, PDS embarked on electronic discovery without first 

agreeing a protocol with the other parties, and seemingly now expects the 

Tribunal to retrospectively approve its unilateral approach, particularly in 

                                              
1 Section 98(1)(b) Victorian Civil and Administrative Tribunal Act 1998 
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circumstances where EF has expressed concerns as to whether PDS has 

undertaken a reasonable search. Further, EF has also sought to now impose 

its own process requirements for discovery, requesting that orders be made 

for further discovery in categories which it has nominated and crafted 

without reference to the other parties. 

18 The issue of categories and a protocol for electronic inspection of 

documents was first raised at a directions hearing on 25 October 2017 by 

the second and third respondents, without notice to the other parties. I 

declined to make an order but gave the parties liberty to apply for this to be 

considered at the directions hearing on 19 December 2017. On 25 October 

2017 I made the following order: 

By 31 January 2018 the parties must file (sic) and confirm in writing to the 

principal registrar they have done so, an affidavit of documents. If the parties 

are unable to agree whether discovery should be confined to categories of 

documents and/or the categories of documents and/or are unable to agree on 

a protocol for the electronic discovery of documents for inspection, an 

application for directions hearing or orders including proposed categories 

should be made with such application to be heard at the directions hearing 

listed for 19 December 2017. 

19 No application was made, and the date for compliance with the order for 

discovery was extended to 14 February 2018 at a directions hearing on 25 

January 2018. No application was made for discovery to be by way of 

categories, or for an electronic protocol for discovery to be ordered. If any 

party had considered that electronic discovery, whether by category or 

utilising keyword searches was appropriate, they should have first 

attempted to agree a protocol with the other parties and if agreement could 

not be reached, made application to the Tribunal as provided for in my 

orders of 25 October 2017. 

20 Further, it is now too late for EF to now attempt to stipulate the form of 

electronic discovery and categories. Where discovery is well advanced, in 

my view, it would be unreasonable to impose a new process for discovery 

for the convenience of one of the parties. 

21 In circumstances where PDS, as the superintendent, has discovered only 

168 documents I can understand EF’s concerns that there are relevant 

documents which have not been discovered. Although the limited keyword 

search identified approximately 20,000 documents, these were reviewed 

and culled to approximately 1,000 documents by four paralegals, whose 

qualifications and experience in carrying out discovery are unclear. I am not 

persuaded that it would be reasonable to order EF to identify further 

keywords for PDS to carry out a further keyword search. The discovery 

obligation rests with PDS and it is not for another party to specify the 

keywords. 

22 In my view the appropriate course is to make an order consistent with the 

proposal set out in Ms Chen’s affidavit with a modified paragraph (b). I am 
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satisfied that EF should provide PDS with a list of any other documents 

which it identifies. It would then be appropriate for PDS to file and serve a 

further affidavit of documents by reference to that list, as all parties should 

also be able to inspect those documents. Clearly any documents over which 

it claims privilege can be identified in the affidavit. PDS should advise EF 

of any documents which it does not consider relevant or discoverable with 

any such objections being referred to the Tribunal for determination, 

preferably during the final hearing (‘the documents objected to’).  A ruling 

on whether the objected to documents should be discovered, should not 

otherwise delay the discovery process.  

23 As no dates have been provided by EF and/or PDS for the provision of 

access to EF of PDS’ documents, when EF will provide EF with a list of the 

documents they have identified, and the date by which PDS will file and 

serve any further affidavit of documents, I will order that EF and PDS file 

proposed orders to give effect to these Reasons by 15 June 2018.  I will 

reserve EF’s and PDS’ costs of this application and of the further discovery 

process to be carried out in accordance with these Reasons. 

 

 

 

 

 

 

 

 

 

DEPUTY PRESIDENT C. AIRD 

 


